DISCLAIMER O SortingTax

The course is for Education purpose only and the provision are based on OECD Model Tax Convention.

The content should not be considered an advise to act/ not act on a particular matter, and proper opinion / advise /

guidance should be sought. We do not assume any liability of any sort whatsoever, arising out of reliance on the content of
this course.

Every effort has been made to avoid errors omissions in this course. Inspite of this, errors may creep in. Any mistake, error
or discrepancy noted may be brought to our notice which shall be taken care of appropriately. It is notified that neither the
content creator nor the author or seller will be responsible for any damage or loss of action to anyone, of any kind, in any
manner, therefrom. It is suggested that to avoid any doubt the reader should cross-check all the facts, law and contents of
the course and seek professional advise.

No part of this content may be reproduced or copied in any form or by any means [graphic, electronic or mechanical,
including photocopying, recording, taping, or information retrieval systems] or reproduced on any disc, tape, perforated
media or other information storage device, etc., without the written permission of the publishers. Breach of those condition is
liable for legal action.

All disputes are subject to Delhi, India jurisdiction only
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ARTICLE 12- ROYALTIES
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KEY LEARNING OBJECTIVES OF THE PRESENTATION & SortingTax

How to determine Understanding Meaning Right of the Source
Taxability of Royalty ? of Royalty? State to tax Royalty ?

How does existence of
Right of the State of Tax implications if Permanent
Residence to tax Royalty is accrued, but Establishment (“PE”)
Royalties not paid? impact taxation of
Royalty?

What if the Royalty paid
iIs more than Arm’s
length ?

REGISTi NOW )
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WHICH COUNTRY HAS THE RIGHT TO TAX ROYALTY INCOME ? & SortingTax

Tax Scenarios ; 3
2 FCO
Royalty
| 1
r ™) 4 ™) r Y r ™)
Taxable only in Taxable only in Ta‘;gﬂl'i 23216 n Not taxable in State R
State of State of Resident either
Residence Source jurisdicton |}
country
\ y \ y \ y \ y State 5 (_‘
— A
State S

assessee

REGISTi NOW )
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ROYALTY- SCENARIO OF TAXABILITY & SortingTax

NR with PEin State S ,
pays Royalty to another NR for State S business

A resident of State S pays Royalty to Resident of State
R or PE of FCOin 3™ Country

® ECO PE of FCO
ROYALTY '

State R
State R State U

State S

____________________________________________________________

State 5 ﬁ

State S
assessee

Residential Status needs to be ascertained as per Article 4 of the relevant Treaty I
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O SortingTax

ARTICLE 12 (1) - RIGHT OF THE STATE OF
RESIDENCE TO TAX ROYALTY
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ARTICLE 12(1) - RIGHT OF THE STATE OF RESIDENCE TO TAXROYALTY é SortingTax

Royalties arising.in a Contracting State .

and beneficially owned by

a resident of the other Contracting State @~ e

shall be taxable only in that other State — aA
State S

REGISTi NOW )
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CASES OF ROYALTY ARISING WITHIN ARTICLE 12(1) @ SortingTax

APPLIES Royalties should arise in a Contracting State

Royalties arising in a Third State

NOT APPLIES

Royalties arising in a Contracting State which are attributable to a
permanent establishment which an enterprise of that State has in
the other Contracting State.

REGISTi NOW )
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PE SITUATION — ROYALTY ATTRIBUTABLE TO THIRD STATEPE @ SortingTax

Royalty State S

State
R

Third
State

—>» PE of F1
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BENEFICIAL OWNER — CONCEPT AND ISSUES @ SortingTax

* The term "beneficial owner" is not used in a narrow technical

sense
Residence State Royalty
« An agent, nominee or a conduit of beneficial owner shall not be
entitled to Treaty benefits
Source
* |f recipient is not taxed, there is no Double Taxation and State ‘L'
Source State should not give up its right to tax SCO

+ What if beneficial owner is a resident of State R 7
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OPEN ASPECTS OF ARTICLE 12(1) @ SortingTax

Residence State Royalty
Deduction subject to taxability in State R ?
Preferential tax treatment to FCO on taxation of royalty and Source
FCO does not declare its profits in the form of dividend — BEPS State \L
example ?
' SCO
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O SortingTax

ARTICLE 12 (2) - MEANING OF ROYALTIES
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MEANING OF ROYALTY & SortingTax

The term "royalties" as used in this Article means

payments of any kind

received as a consideration for the use of, orthe rightto use, any
/

copyright of literary, artistic or scientific work -including cinematograph films,

any patent, trade mark, design
or model, plan, secret formula or process, or

for information concerning industrial, commercial or scientific experience.

REGISTi NOW )
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MEANING OF ROYALTIES - INCLUSIONS & SortingTax

CONSIDERATION RECEIVED FOR USE / RIGHT TO USE OF

Copyright of . Information
) ﬁllrr:;r’natograph = Model, concerning:
= Literary Work « Patent = Plan » |ndustrial,
= Artistic Work « Trademark = Secret formula = Commercial
= Scientific Work . . ’ = Process = Scientific
Design experience.

RE GIST:EE NOW >
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SOME ISSUES IN ARTICLE 12 PAYMENTS — WHETHER ROYALTIES ? @ SortingTax

The rights may or may not be required to be registered in a public register

T —— —

NA on payment to person who does not own right / right to use property

Payment for "transfer of all rights” not covered underArticle 12

Software Payments — Limited period / Geography rights — Specific Facts and National law

e

Consideration for exclusive right to use information ?

Payment for use or right to use industrial/ scientific or commercial equipment - DELETED

e

Transponder Lease Agreement

I ——

REGISTI‘EE NOW >
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SOME ISSUES IN ARTICLE 12 PAYMENTS — WHETHER ROYALTIES ? @ SortingTax

Use of Radio Frequency Spectrum

Telecom Network Operator to another Operator - Roaming Agreement

Rent for cinematography films
e T

Exclusive distribution right in a territory

Payment for development of a design , Model or plan
e — R — e R TR S

For use of know-how, the grantor does not need to play part

REGISTIi NOW >
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O SortingTax

ARTICLE 12 (3) — ROYALTIES AND
PERMANENT ESTABLISHMENT
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ARTICLE 12(3) - PE OR FIXED BASE & ROYALTIES TAXATION & SortingTax

The provisions of Paragraph 1 Royalty
shall not apply
if the beneficial owner of the royalties, being a resident of a State R
Contracting State,
State S

carries on business in the other Contracting State in which the
royalties arise through a permanent establishment situated
therein
and

> PE of F1

the right or property in respect of which the royalties are paid._is

effectively connected with such permanent establishment.

In such case the provisions of Article 7 shall apply.
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PE SITUATION — ROYALTIES BORNE BY PE @ SortingTax

Fact: -

Royalty by * Royalty paid by S CO to F1, which is effectively
SCO connected to PE of F1 in India : -

« PE has exclusive right to patent shown as
an Asset in PE books

Residence
---------------------------------------------------------------------  Royalty taxable as Business Profits after
Source deduction of all expenses
State
S Co
—> PE of F1
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KEY QUESTIONS TO UNDERSTAND APPLICATION OF ARTICLE
12(3)

O SortingTax

Whether a PE exists , through which business is carried on ?

== Are royalties effectively connected (attributable) to the PE/ Fixed Base ?

1  Whether the condition of beneficial ownership of royalty is satisfied 7

Resident of Foreign country — Article 4

REGISTIi NOW >
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MEANING OF EFFECTIVELY CONNECTED @ SortingTax

== \Whether the Asset for which the royalty is paid is of the PE or Head office ?

What is the business of the PE and do the royalty arise from such business |
?

== |s continuance of business required by PE for effective connection ?

REGISTIi NOW >
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TAXATION OF ROYALTY AND PE - EFFECTIVE CONNECTION ? & SortingTax

PE does not
exist

r ™) ~ ~ B

Effectively connected
fo the PE — Tax as per Not effectively i
Article 7 read with ‘ connected to the PE Taxable as per Article |
Article 5 — Tax as per Article 12
N - ., L e .
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O SortingTax

ARTICLE 12 (4) — SPECIAL RELATIONSHIP
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SPECIAL RELATIONSHIP & SortingTax

Where, by reason of a special relationship

between the payer and the beneficial owner or

between both of them and some other person,

the amount of the royalties, having regard to the use, right or State R

information for which they are paid,

exceeds the amount which would have been agreed upon by
the payer and the beneficial owner in the absence of such
relationship,

the provisions of this Article shall apply only to the last-
mentioned amount.

In such case, the excess part of the payments shall remain

taxable according to the laws of each Contracting State, REGISTER NOW )
due regard being had to the other provisions of this Convention. .h
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» With over 20 years of experience, Arinjay has helped Clients on International Tax , M&A Tax and Direct tax matters
Impacting their business in India and UAE . He has worked on International tax with over 750 transaction of Inbound
Investment, Outbound Investments, Due diligence, Family Structuring and Succession planning across sectors ;

 Arinjay has worked with over 500 UAE companies on UAE Economic Substance Regulations advisory services, and UAE
Corporate Tax (proposed to be introduced from June 1, 2023) ;

e Delivered Live Seminar and Webinar on Economic Substance Regulations and UAE Corporate Tax

» Author of various books in International Tax and Direct Tax ;

e Trained more than 2000 CA's in Live international tax course (With two of the largest global tax firms) and over 5000
students in International Tax

e Created India's first e learning course on International tax for professionals in 2016 with students from over 30 countries.

« Editor International Tax at Taxmann Publications, New Delhi - Handled the Journal on International Tax with Taxmann
Publications, India's oldest Publishing house on tax and corporate law publications.

» Faculty at the International tax Course of ICAI during the year 2009 & 10

CA Arinjay Jain

Faculty
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